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LOPEZ & NICHOLS LLP
Attorneys at Law
12 Main Street
Centralia, Franklin 33705

To: Examinee
From: Sydney Nichols
Date: July 29, 2025
Re: Lowe v. Jost

We represent Dr. Emil Jost in a medical malpractice action. The complaint alleges
that Dr. Jost was negligent in performing a hip replacement on Alice Lowe. Dr. Jost’s
defense is that he was not negligent and that any injuries suffered by Ms. Lowe were
caused by her failure to follow post-surgery precautions and her subsequent fall.

We have retained an expert witness: Dr. Ariel Shulman, professor of orthopedics
at Olympia University Medical School. Ms. Lowe has also retained an expert witness: Dr.
Robert Ajax, a practicing orthopedic surgeon. Each party has filed a motion to exclude
the testimony of the opposing party’s expert witness; the motions were argued last week.
We have also filed a motion for summary judgment. The judge will be deciding the motions
to exclude expert testimony and our summary judgment motion at the same time.

| need you to draft the section of our brief arguing that

(1) the Court should qualify Dr. Shulman as an expert and admit her opinion
testimony;

(2) the Court should not find Dr. Ajax to be a qualified expert, but even if he is
qualified, should exclude all of his proffered opinion testimony; and

(3) even if the Court qualifies Dr. Ajax as an expert, the Court should grant our
motion for summary judgment because the plaintiff has failed to offer any admissible
evidence on elements of her malpractice claim.

Do not draft a separate statement of facts but incorporate the relevant facts into
your argument. Using appropriate headings, you should persuasively argue that both the
facts and the law support our position. Contrary authority and facts should also be cited,
addressed in the argument, and explained or distinguished. Be sure to anticipate and

respond to opposing arguments as we may not be allowed to submit a reply brief.



EXCERPTS OF VERIFIED COMPLAINT

Alice Lowe,

Plaintiff,
V. Case No. 2024-CV-534
Emil Jost, MD,

Defendant.

STATEMENT OF FACTS

4. Ms. Lowe consulted with Dr. Jost because she had severe pain in her left hip. Dr.
Jost diagnosed Ms. Lowe with arthritis and recommended that she undergo a hip
replacement. Ms. Lowe agreed to the procedure, and Dr. Jost performed a hip
replacement of Ms. Lowe’s left hip on March 1, 2022, in Centralia, Franklin.

5. Ms. Lowe followed all post-operative requirements set by Dr. Jost. She went to
physical therapy and followed the prescribed limitations on twisting and bending.

6. On March 16, 2022, Ms. Lowe was walking with the aid of a cane around her
condominium complex. She suddenly felt a sharp and excruciating pain that caused her
to drop her purse. She fell to the ground in pain.

7. Ms. Lowe was rushed to the emergency room of Franklin General Hospital. The
examining physician told Ms. Lowe that she had a small fracture of the femur (thighbone)
and a dislocated hip.

8. On March 20, Ms. Lowe had a surgery consult with Dr. Harry Nix, who determined
that Ms. Lowe had a small fracture of her femur and a severely dislocated left hip. Dr. Nix
told Ms. Lowe that she needed a hip revision surgery (a second hip replacement) as soon
as possible.

9. Ms. Lowe had revision surgery on March 21, 2022. Dr. Nix removed the original
prosthetic hip, which was out of place and damaged, and replaced it with a new prosthetic.

10. Ms. Lowe followed all post-operative requirements set by Dr. Nix and is now fully
recovered.

11. As a result of the improperly placed prosthetic hip, Ms. Lowe suffered severe
pain. In addition, she incurred costs for the revision surgery and missed work for six

weeks.



AFFIDAVIT OF KAREN BAINES

STATE OF FRANKLIN SURREY COUNTY

1. |, Karen Baines, first being duly sworn, make oath that | am a resident of Cloverdale
Condominiums in Centralia in the State of Franklin.

2. Alice Lowe is my neighbor.

3. On March 16, 2022, | was walking my dog around the condominium complex. | saw
Ms. Lowe walking with the assistance of a cane. | was about 25 feet away from Ms.
Lowe.

4. | saw Ms. Lowe drop her purse, which landed on the pavement. | yelled to her that
| would be happy to pick it up for her. She said that she didn’t need my help and
then she bent over to pick up her purse. To pick up the purse, she bent forward at
the waist and touched the ground with her hands.

5. Immediately after picking up the purse and then standing back up, Ms. Lowe cried
out in pain. She then fell to the pavement. | called 911, and an ambulance came and
took her away.

6. Further affiant saith not.

Dated and signed this 2nd day of April, 2025.



AFFIDAVIT OF DR. EMIL JOST

STATE OF FRANKLIN SURREY COUNTY

1.

[, Dr. Emil Jost, first being duly sworn, make oath that | am a physician licensed to
practice in the State of Franklin. | graduated from Franklin University Medical
School, and | am a board-certified orthopedic surgeon, having completed a
residency in orthopedic surgery at Franklin General Hospital.

On February 12, 2022, Alice Lowe came to my office to discuss a hip replacement.
| ordered X-rays of Ms. Lowe’s hips and, after examining the X-rays, told Ms. Lowe
that she had serious osteoarthritis in her left hip and recommended that she have a
hip replacement. | then scheduled the surgery. As best | could determine, Ms. Lowe
complied with pre-surgical preparations and tests.

On March 1, 2022, Ms. Lowe was admitted to Franklin Medical Center for a hip
replacement of her left hip. | performed the surgery, replacing her damaged hip with
a prosthetic hip. After | completed the surgery, Ms. Lowe went to the post-anesthesia
care unit where she underwent a single anteroposterior ("front-to-back view") X-ray.
| did not request, and Ms. Lowe did not undergo, any additional X-rays after the
surgery.

The day after the surgery, | told Ms. Lowe that, for six weeks, she should not bend
more than 90 degrees at the waist and should not twist at the hip. She was
scheduled for six weeks of physical therapy. At the first meeting, the physical
therapist reminded Ms. Lowe of the precautions against bending and twisting.
Immediately after surgery, as directed by me and the physical therapist, Ms. Lowe
used a walker to assist her when she walked. Two weeks after Ms. Lowe began
physical therapy, the physical therapist (in consultation with me) told Ms. Lowe that
she could begin using a cane instead of a walker, thus allowing her hip to be more
weight-bearing. She was reminded again about the precautions against bending
and twisting.

| had no further contact with Ms. Lowe. She failed to appear for her scheduled
checkup six weeks after the surgery.

Further affiant saith not.



Not for public distribution. For personal use only.

Dated and signed this 2nd day of April, 2025.
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EXCERPTED HEARING TESTIMONY OF DR. ARIEL SHULMAN
Direct Examination by Defendant’s Attorney Sydney Nichols

Could you state your name and your educational background for the Court?

My name is Ariel Shulman. | am a 2000 graduate of Franklin University, and |
graduated from the University of Franklin Medical School in 2004. | completed a
residency in orthopedic surgery at Franklin Medical Center. | was a resident from
2004 to 2009. | am board-certified in orthopedics. | am currently a professor of
orthopedics at Olympia University Medical School.

What does it mean to be “board-certified”?

It means that | have finished my residency in orthopedics and that | have passed
the board certification exam.

Are you currently practicing orthopedics?

No, | am teaching orthopedics at the Olympia University Medical School.

Do you have any specialties within orthopedics?

| teach students how to do knee and hip replacements.

Does your practice currently involve any actual hip replacements?

Currently | teach a simulated joint replacement class to medical students. In the
past, from 2009 to 2019, | was in private practice in Olympia, and my practice was
limited to hip and knee replacements. | probably performed an average of 100
knee and hip replacements per year during that time.

Does the standard of care in Olympia equate with the standard of care in Franklin?
Well, Olympia has a much smaller medical community than Franklin. But the
practice of orthopedics is pretty much the same in both states.

Have you written any articles in the medical field?

Yes, | have written three articles on the proper procedures for knee replacement.
Have you reviewed the records of Ms. Lowe’s hip replacement that was performed
by Dr. Jost?

Yes, | have reviewed all the surgical and medical records. | have also performed a
physical examination of Ms. Lowe.

Are you aware of the issues in this litigation?

Yes, | have reviewed the complaint and answer in this case.



e »

o

o

What is your opinion as to the surgery? Do you believe that Dr. Jost’s performance
of the hip replacement met the standard of care for an orthopedic surgeon in the
community of Franklin?
Yes, | believe his care was well within the standard of care in the community.
What is the basis of your opinion?
| base my opinion on my long experience performing hip replacements. And |
keep up with the medical literature in the area.
Is there any literature that you would refer to in this area?
| just follow all the articles on joint replacement that are in the Journal of the
American Medical Association (JAMA) and The New England Journal of Medicine.
They are considered the most up-to-date and reliable sources of information in
medicine.
Do you attend conferences on joint replacement?
| attend them regularly. | also present lectures at conferences annually discussing
the appropriate procedures for joint replacements.
Could you elaborate on your opinion that Dr. Jost’s treatment met the standard of
care in the area?
| reviewed the notes from the surgery. Once all the permanent prosthetic
components were in place, the hip was taken through range-of-motion testing and
stability testing in the operating room while the patient was still under anesthesia.
After that testing confirmed that range of motion and alignment of the components
were acceptable, Dr. Jost closed the incision. He ordered and reviewed a post-
operative X-ray to confirm that the new hip was properly situated. Dr. Jost’s
surgical management of the patient, the manner in which he carried out the
surgery, and his medical assessment of the patient's condition were at all times
appropriate and fully comported with accepted standards of surgical care. In my
opinion, no act or omission attributable to Dr. Jost proximately caused any of the
injuries that the patient sustained.
Dr. Jost also gave Ms. Lowe specific instructions not to bend or twist for six
weeks after surgery. The reason for these precautions is that twisting and/or

bending can cause a dislocation of the hip and possible injury to the femur. Giving
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such instructions comports with the recognized standard of medical care for hip
replacements.

In my opinion, Ms. Lowe’s fracture did not occur during the original hip-
replacement surgery. During surgery, Dr. Jost was able to fully observe the
prosthetic joint, and there is no evidence that the pieces were improperly placed.
The joint was stable at the conclusion of the surgery, and the X-ray done in the
surgical suite supports this finding. | reviewed that X-ray myself, and there was no
evidence of a fracture or of dislocation at that time.

Thus, it is my conclusion that the fracture and dislocation did not occur
during or immediately after the surgery but occurred two weeks later when Ms.
Lowe fell. At no time did Dr. Jost’s treatment depart from good and accepted

standards in the community.

* * * *

Cross-Examination by Plaintiff’s Attorney Jeffrey Mansfield
So, to be clear, you have not practiced orthopedics in Franklin since your
residency in 2009, is that correct?
Yes.
And the 10 years you were in practice from 2009 until 2019, you practiced
exclusively in Olympia, right?
Yes.
And since 2019, you have not performed even one hip replacement on a living
patient?
That is correct.
And you have not made a thorough comparison of the population and availability of
medical care in Olympia and Franklin.

That is correct.
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EXCERPTED HEARING TESTIMONY OF DR. ROBERT AJAX
Direct Examination by Plaintiff’'s Attorney Jeffrey Mansfield

What is your name and educational background?

| am Robert Ajax. | completed my bachelor’s degree in biology at Franklin State
University in 1998 and received my MD degree from Franklin State University in
2002. | completed my residency in orthopedics at Olympia General Hospital in the
state of Olympia in 2007. | have a practice in orthopedics in Franklin, and | am
board-certified in orthopedics.

Are you familiar with the standard of care in hip replacements in the state of
Franklin?

Yes, | currently practice in Franklin.

Do you specialize in any type of orthopedics?

| do all of it—fractures, knee replacements, hip replacements.

How many hip replacements have you done since you finished your residency?
Probably 50.

Did you do any during your residency?

| assisted in over 100. | probably did about 20 myself.

What is your opinion about the care that was given to Ms. Lowe during the hip-
replacement surgery performed by Dr. Jost?

Dr. Jost departed from good and accepted medical practice in failing to order
another X-ray from a different position. A second X-ray, from a different angle,
might have shown that the prosthesis was out of place or that there was a broken
bone. Because he did not order X-rays from different positions, he could not see
whether there was a bone break or a misplaced prosthesis.

On what evidence do you base this conclusion?

Dr. Jost did just one X-ray after surgery. That X-ray was front-to-back. That

practice did not comport with the standard of care in Franklin.

* * * *



FRANKLIN RULES OF EVIDENCE
Rule 702. Testimony by Expert Witnesses

A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if the proponent demonstrates
to the court that it is more likely than not that:

(a) the expert’s scientific, technical, or other specialized knowledge will help the trier

of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert's opinion reflects a reliable application of the principles and methods to

the facts of the case.

FRANKLIN RULES OF CIVIL PROCEDURE
Rule 56. Summary Judgment

(a) MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT. A party may move
for summary judgment, identifying each claim or defense—or the part of each claim or
defense—on which summary judgment is sought. The court shall grant summary
judgment if the movant shows that there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law. The court should state on the record

the reasons for granting or denying the motion.



Jacobs v. Becker
Franklin Court of Appeal (2020)

Elise Jacobs has sued Dr. Carl Becker, a surgeon, for malpractice claiming that
Dr. Becker failed to properly treat her post-surgical wound and that, as a result, she
needed additional surgery and suffered intense pain. The trial court granted summary
judgment to Dr. Becker. We affirm.

In support of his motion for summary judgment, Dr. Becker presented the affidavit
of an expert witness, Dr. Otto, a surgeon practicing in the state of Franklin. In the affidavit,
Dr. Otto stated that Dr. Becker’s treatment of Ms. Jacobs at all times met the standard of
care in the community. Dr. Otto concluded that the wound became infected, which is a
common post-surgical occurrence. It was undisputed that Dr. Becker had prescribed
antibiotics for Ms. Jacobs, and by the patient’'s admission, she failed to use them as
prescribed. Ms. Jacobs did not present any expert testimony regarding her malpractice
claim.

We have consistently held that a plaintiff must prove three elements to establish a
prima facie case for negligence: (1) that a duty existed requiring the defendant to conform
to a specific standard of care for the protection of others against harm, (2) that the
defendant failed to conform to that specific standard of care, and (3) that the breach of
the standard of care caused the harm to the plaintiff. There is no question that Dr. Becker
owed a duty to Ms. Jacobs. The standard of care for physicians is to act with that degree
of care, knowledge, and skill ordinarily possessed and exercised in similar situations by
the average member of the profession practicing in the field.

Therefore, to succeed on a motion for summary judgment, the defendant must
show that the plaintiff has failed to establish a factual basis for any of these elements. In
ruling on summary judgment, the court must view the evidence in the light most favorable
to the nonmoving party.

In addition, the Franklin Supreme Court has held that a Rule 56 motion for
summary judgment “against a party who fails to make a showing sufficient to establish
the existence of an element essential to that party's case, and on which that party will
bear the burden of proof at trial” should be granted. Alexander v. ChemCo Ltd. (Fr. Sup.

Ct. 2003). In such a situation, there can be “no genuine issue as to any material fact,”



since a complete failure of proof concerning an essential element of the nonmoving
party's case necessarily renders all other facts immaterial. /d. A material fact is a fact that
is essential to the establishment of an element of the case and determinative of the
outcome. “The moving party is ‘entitled to a judgment as a matter of law’ because the
nonmoving party has failed to make a sufficient showing on an essential element of her
case with respect to which she has the burden of proof.” Id. In other words, if a plaintiff
fails to produce any evidence to prove an element of the case on which that plaintiff bears
the burden of proof, then the defendant is entitled to summary judgment.

Expert testimony is required in medical malpractice cases because only expert
testimony can demonstrate how the required standard of care was breached and how the
breach caused the injury to the plaintiff. A party’s failure to provide any expert testimony
on causation or the standard of care justifies an adverse ruling on summary judgment.

Because Ms. Jacobs failed to present expert testimony in support of her claim, the
trial court properly granted summary judgment to Dr. Becker.

Affirmed.



Smith v. McGann
Franklin Court of Appeal (2004)

The only issue before us in this medical malpractice case is how to properly utilize
a newly enacted statute, Franklin Civil Code § 233. This statute was enacted to clarify the
law surrounding the introduction of expert testimony following the Franklin Supreme
Court’'s determination that Franklin would adopt the United States Supreme Court’s
approach in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), in
interpreting our own evidentiary rules. Park v. Green (Fr. Sup. Ct. 1999). In Daubert, the
Supreme Court clarified that “general acceptance” was no longer the standard for
determining the reliability of expert testimony. Instead, the trial court had broader latitude
to determine whether an expert’s “reasoning or methodology properly can be applied to
the facts at issue.” Under Daubert, the trial court is the “gatekeeper” to determine whether
expert testimony is admissible.

Following the decision in Park, Franklin Rule of Evidence 702 was amended to be
consistent with Daubert. Three years later, the legislature passed Franklin Code § 233,
which echoed the Daubert criteria for determining the reliability of expert testimony.

In the case before us, the plaintiff, Manuel Smith, alleged that defendant Dr. Jenna
McGann, an orthopedist, failed to diagnose a fracture of Smith’s tibia, causing him great
pain until the fracture was properly diagnosed. Smith went to Dr. McGann on June 1,
1999, claiming leg pain. Dr. McGann took one X-ray of his leg and found nothing wrong.
Two months later, Smith saw another physician, who took further and more extensive X-
rays and found the tibial fracture. Smith claimed that Dr. McGann’s care fell below the
standard of care in Franklin for this type of condition.

At the Daubert hearing, where the trial court determined whether each party’s
experts were sufficiently qualified to testify, the plaintiff proffered two physicians: Dr. Jeff
Adams, an orthopedist who practiced medicine in the state of North Brunswick, which is
over 800 miles from Franklin; and Dr. Sylvia Brown, an internal medicine specialist in the
state of Franklin. Because the trial court refused to admit the testimony of either physician,
the trial court dismissed the plaintiff's case. This appeal followed.

First, we turn to the testimony of Dr. Adams. Generally, experts can testify about

the standard of care for a specialist only if the experts specialize in the same or a similar



specialty that includes the performance of the procedure at issue. Although it is not
necessary for the expert witness testifying to the standard of care to have practiced in the
same community as the defendant, the witness must demonstrate familiarity with the
standard of care where the injury occurred. Dr. Adams, an orthopedist, testified that he
had studied the demographics of Franklin and of North Brunswick. His study
demonstrated that the population and the availability of medical care were quite similar.
He also testified that the standard of care in orthopedics was virtually the same in Franklin
and in North Brunswick. He was properly qualified as an expert in orthopedics.

But what Franklin Code § 233 reminds us is that qualifications and reliability remain
separate and independent prongs of the Daubert inquiry. A witness is qualified as an
expert if he is the type of person who should be testifying on the matter at hand.
An expert opinion is reliable if the opinion is based on a scientifically valid methodology.
Conflating the inquiries is legal error.

Under Daubert, the question remains whether Dr. Adams’s testimony was reliable.
Dr. Adams testified that the fracture was not visible in the X-ray taken on June 1, 1999.
He based that opinion on his many years of experience in orthopedics, the many articles
he had read and conferences he had attended, and the fact that other physicians relied
on his diagnoses of fractured bones. While these factors do not fit neatly into the
categories listed in the statute, we must remember that the statute only provides
examples and that courts are instructed to “utilize any other factors” we deem appropriate.
We conclude that Dr. Adams was qualified and that his testimony was reliable. He should
have been allowed to testify as an expert.

As for the plaintiff's second witness, Dr. Brown, her specialty was internal medicine,
not orthopedics. We have held that a physician does not have to practice in, or be a
specialist in, every area in which she offers an opinion, but the physician must
demonstrate that she is "sufficiently familiar with the standards" in that area by her
"knowledge, skill, experience, training, or education" to satisfy Rule 702.

Under Franklin Rule of Evidence 702, to be qualified as an expert the witness must
possess scientific, technical, or specialized knowledge on all topics that form the basis of
the witness’s opinion testimony. Accordingly, in Wyatt v. Dozier (Fr. Sup. Ct. 2000), the
Franklin Supreme Court held that the trial judge did not abuse his discretion by excluding



the testimony of a pediatrician who attempted to testify about the standard of care for an
obstetrician. Because the pediatrician was not sufficiently familiar with the standards of
obstetrics by knowledge, skill, experience, training, or education, she was not qualified to
give expert opinion testimony about that specialty. Similarly, here we agree with the trial
court and find that Dr. Brown was not qualified as an expert in orthopedics.

Even though we find that Dr. Brown was not qualified and could end our analysis
there, we feel that this case provides fertile ground for analyzing the reliability of expert
testimony. Our cases recognize many different factors courts can use to assess the
reliability of expert testimony. One of these factors is the degree to which the expert’s
opinion and its basis are generally accepted within the relevant community. We have also
considered whether experts in that field would rely on the same evidence to reach the
type of opinion being offered. See Ridley v. St. Mark’s Hospital (Fr. Ct. App. 2002)
(expert’s opinions were based on sufficiently reliable methodology when he based his
conclusions on medical records, CT scans, medical notes, and deposition testimony).
Speculation about what might have occurred had the facts been different can never
provide a sufficiently reliable basis for an expert opinion. The opposing party bears
responsibility for examining the basis for the opinion in cross-examination. However, "if
the expert's opinion is so fundamentally unsupported that it can offer no assistance to the
jury, it must be excluded.” Park v. Green. An expert opinion is fundamentally unsupported
when it "fails to consider the relevant facts of the case.” /d.

Even when an expert is qualified and the expert’s testimony is based on reliable
methods, the trier of fact must still—as with any other withess—determine whether the
witness is credible. The factual basis of an expert opinion in the particular case before the
court goes to the credibility of the testimony, not its admissibility. Likewise, even if a court
finds that an expert’'s qualifications satisfy the baseline for admissibility, the extent and
substance of those qualifications can affect the credibility of that expert.

Here, Dr. Brown testified that, although not an orthopedist, she did treat many bone
fractures. She said that, in her reading of the initial X-ray, there was the possibility of a
fracture. She also testified that Dr. McGann fell below the standard of care in not ordering
further X-rays on June 1. We affirm the finding of the trial court that Dr. Brown was not

qualified as an expert in orthopedics. In addition, she did not demonstrate that her



methods were reliable. Her testimony as to causation was both speculative and without
reliable basis.

The decision of the trial court dismissing the case is reversed based on the trial
court’s erroneous exclusion of the testimony of Dr. Adams. We, however, affirm the

decision of the trial court excluding the testimony of Dr. Brown.
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Robinson Hernandez LLP
Attorneys at Law
30 South Point Plaza
Milton, Franklin 33705
MEMORANDUM

To: Examinee

From: Anita Hernandez, partner

Date: July 29, 2025

Re: Gourmet Pro response to CPSC

Our client Gourmet Professional Grilling Co. (Gourmet Pro) has been served with
a subpoena by the Consumer Product Safety Commission (CPSC), a government
agency. The subpoena seeks our client's business records related to the design,
manufacture, and safety of certain of its products. Many of the documents within the broad
scope of the subpoena involve communications between company employees and the
company’s lawyers, including its general counsel, Trisha Washington.

| have attached three representative documents (marked Documents One through
Three) that are responsive to the subpoena. Please prepare a memorandum to me
addressing how attorney-client privilege may apply to all three documents. For each
document, indicate whether some or all of it is protected from disclosure by the attorney-
client privilege. If the attorney-client privilege applies only to part of the document, be
specific as to the paragraphs or individual sentences covered by the privilege protection.

Your memorandum should begin with a description of the legal standard to be
applied. Do not repeat that standard as you apply it to the three documents; rather, for
each document, focus on the pertinent aspects of that standard and explain how they
support your conclusion as to whether the content is protected from disclosure by the
attorney-client privilege.

Our client asked that we protect as many documents as possible from disclosure,
but we need to take care to honor our professional responsibilities as attorneys and
officers of the court. If there are close calls, clearly state your conclusion one way or the
other and explain your reasoning.

You should confine your work to the application of the attorney-client privilege. Any

other issues related to the subpoena will be handled by another associate.



Robinson Hernandez LLP
Attorneys at Law

File Memorandum

From: Anita Hernandez, partner
Date: July 15, 2025
Re: Gourmet Pro response to CPSC subpoena

Gourmet Professional Grilling Co. (Gourmet Pro), a leading manufacturer of state-
of-the-art gas grills and accessories, has been a client since its founding as a family
business 75 years ago. Gourmet Pro operates in all 50 states and in 22 countries. It prides
itself on the high quality of its products and its strong safety record.

One of its principal competitors is Main Street Cookers Inc. (Main Street). Main
Street has not had a good safety track record—it is in the middle of a class-action lawsuit
over injuries caused by gas leaks from its grills. That litigation has led the Consumer
Product Safety Commission (CPSC) to open a parallel administrative investigation of
Main Street. The CPSC is a federal government agency that develops uniform safety
standards and conducts research into product-related injuries; at times, it also conducts
investigations to determine if it should order a product recall, impose penalties, or take
other government action.

Gourmet Pro has been served with a subpoena from the CPSC seeking all of
Gourmet Pro’s business records related to the design, manufacture, and safety of its
propane tank hoses and fittings, as well as its ignition system. We believe this is related
to the investigation of Main Street. The CPSC investigator advised that Gourmet Pro is
not a target of the investigation. The CPSC seeks Gourmet Pro’s business records to gain
information about the propane grill industry and its safety practices, and presumably to
contrast the design and manufacture of Gourmet Pro products with those of Main Street.

Despite the CPSC assurances, our client wants to take care as it cooperates with
the government investigation. If this investigation results in an enforcement action against
Main Street, Main Street may have access to the records we produce to the CPSC. Also,

despite Gourmet Pro’s fine safety record, it has experienced some issues and has had



its lawyers involved in assessing its practices. Gourmet Pro wants to cooperate in good
faith in producing documents, but in doing so, it needs to make sure that it does not
produce documents protected from disclosure by the attorney-client privilege.

We have identified around 20,000 documents potentially responsive to the CPSC
subpoena. A significant number of them involve communications with lawyers—both
Gourmet Pro’s in-house legal team and the outside law firm of WatsonSmith that Gourmet
Pro retained to conduct a safety audit, that is, a review of the safety of its products and
business practices.

The line between what is a privileged communication with counsel and what is a
nonprivileged business communication is complicated by the fact that Gourmet Pro’s lead
in-house lawyer—its general counsel, Trisha Washington—is a trusted member of the
executive team, and she is often involved in high-level business discussions that are not
limited to legal issues. Thus, she serves two functions—at times offering privileged legal
counsel about business matters, and at times offering business advice without legal

implications or privilege.



Document One: Email from general counsel to CEO of Gourmet Pro

To: Maria Johnson, CEO

From:  Trisha Washington, General Counsel
Date: March 25, 2025

Re: Main Street class-action litigation

Good morning, Maria. I'm glad you are back from your vacation. As you requested, |
have given some thought as to the implications for Gourmet Pro of the high-profile
litigation against our competitor Main Street.

The complaint against Main Street is centered on Main Street’s highly publicized
problems with its propane tank hoses that are cracking prematurely and leading to
potentially dangerous propane leaks. It is a class-action lawsuit. The plaintiff’'s counsel
will be asking the court to certify a class that includes a large number of Main Street
customers at risk due to the safety defects. You can expect that the media in Franklin
and elsewhere will be reporting on the dangers of the Main Street defects and
interviewing concerned customers. We should ask our marketing department to track
those media reports.

Legal considerations also suggest that we redouble our efforts to ensure the safety of
our products. The WatsonSmith safety audit identifies several concerns that, if made
available in litigation, would create sources of liability. That would be especially true if
we fail to take steps to implement the safety recommendations in the report. |
recommend that | meet with the department heads to make sure they understand the
risks.

To help insulate us from legal liability, we should also advertise our commitment to
quality. Besides contrasting our practices to those of Main Street at this time for
marketing purposes, informing the public about our emphasis on quality will serve us
well in the event someone is thinking about Gourmet Pro as a target of a similar class-
action lawsuit. It may also help us navigate the regulatory standards on quality set by
the Federal Trade Commission. We can’t afford any problems given that the spotlight is
now on Main Street and the grill industry generally.

Trisha Washington
General Counsel
Gourmet Professional Grilling Co.



Document Two: Executive summary of report from outside law firm

“Embracing Safety as a Business Priority”
Executive Summary to a Privileged and Confidential Report
Prepared by the Law Firm of WatsonSmith
for the Management and Board of Directors of Gourmet Pro
June 30, 2024

Overview

1. Over the course of the past six months, WatsonSmith has undertaken an extensive
review of the safety record and related policies and processes of Gourmet Pro to ensure
that it maintains its reputation for safe, high-quality grills and grilling accessories. Our
work has been prompted by the high-profile controversy over several accidents and
related injuries associated with propane grills manufactured by one of Gourmet Pro’s
competitors. While our law firm has not been hired in connection with any pending
litigation or government investigation, we are always mindful that in the heavily
regulated arena of consumer safety, the risk of liability looms large. Accordingly, we
deem this report to be “privileged and confidential” and have so marked each page.

2. Our main goal is to learn the company’s processes and practices and develop
business recommendations to make the company even better when it comes to dealing
with safety concerns. What follows is a privileged and confidential assessment of the
current state of the safety processes and procedures, including recommendations for
operational improvements.

3. Gourmet Pro is the second-leading manufacturer of outdoor cooking products and
accessories in the world. Gourmet Pro has sales approaching $1.5 billion per year and
over 2,500 employees throughout the United States and in 22 other countries. By our
measure, over 250 employees have duties dedicated to the company’s safety mission,
such as safety inspectors, safety policymakers, engineering staff, assembly line
supervisors, and in-house legal counsel.

4. Gourmet Pro’s manufacture and sale of propane gas grills finds it subject to the risks
of claims due to design defects or faulty manufacturing practices. Our audit of the
company’s safety record reveals that in the past three years, the company has received
52 reports from grill owners complaining of product defects, and the company has been
the subject of seven lawsuits from grill owners seeking compensation for personal
injuries. Most of the complaints center around the hoses, fittings, and ignition system for
the company’s Happy Chef line of gas grills. In every case, the compliance department



reports confirm that the complained-of incidents involve consumer misuse, incorrect
third-party assembly, improper maintenance, or faulty propane tanks. The company has
not been found liable in any lawsuit that has gone to trial, and the company’s public
financial reports confirm that payments for legal settlements have not been substantial.

Business Recommendations

1. The company has much to be proud of with regard to its safety track record and its
reputation for high-quality products. That performance should be the foundation for a
concerted campaign by Gourmet Pro to develop and promote a culture of ethics and
compliance. A Code of Business Conduct and Ethics should be adopted to promote
good business practices and require all employees to report any actual or potential
violations of law, rules, regulations, or ethics.

2. Training targeted to safety and corporate ethics should be provided to employees
around the globe.

3. The company should maintain a hotline, maintained by a third party, which
employees could use to anonymously raise concerns or ask questions about safety or
business behavior.

4. The risks and liabilities stemming from the consumer safety laws in the United States,
the European community, and elsewhere are substantial. Given that, we recommend
that you have our firm conduct a survey of the safety laws and regulations of those
jurisdictions and report back on their provisions and the steps Gourmet Pro can take to
honor its legal responsibilities.



Document Three: Email from Gourmet Pro’s chief auditor to general counsel

To: Trisha Washington, General Counsel
From: Lionel Alexander, Chief Auditor
Date: January 15, 2024

Re: Audit results, etc.

Hi, Trisha. The auditors in my department are running into some questions with regard

to our employees in our neighboring State of Olympia. | am hoping you can help.

Issue One: | know you’re the general counsel and not an accountant and auditor like
me, but because | am new to my Gourmet Pro position, | would like your take on how
best to present the five-year summary of our safety audit results in the company’s next
annual report that, as you know, we publish on our public website. Do you think a
narrative summary or a mix of charts and graphs would be a better fit for the style of the
company’s annual report? | could also see a breakdown by product or by production
unit of how many personnel perform safety compliance work. What'’s your opinion? FY],
if we build in graphics, that will slow down the completion of the report by a week or so.

The audit staff would really appreciate your take on this.

Issue Two: Also, we’re noticing an uptick in consumer complaints about products
manufactured in our facility outside of Olympic City. We’ve been tracking them for a
while now because of the potential exposure resulting from faulty products being
shipped from that facility. We want to sit down and talk with a few select employees at
the facility and see what we can learn. Since you used to work with some of the
managers there, do you have any advice for us? | know that sitting down with
employees to talk about this kind of thing can make them uncomfortable. You might also

have some other thoughts for us.



Franklin Dep’t of Labor v. ValueMart
Franklin Supreme Court (2019)

The underlying litigation in this case involves an enforcement action instituted by
the Franklin Department of Labor (FDOL), alleging that ValueMart has routinely violated
the state’s workplace safety regulations with regard to fire exits in its stores.

In response to an FDOL media campaign over fire safety and other workplace
practices, ValueMart retained outside counsel to conduct an audit of its facilities,
documenting all the fire exits in each of the company’s stores. After completing the audit,
the lawyers provided the company with a 65-page report (the Middleton Report), which
included an executive summary of their findings, as well as recommendations to improve
compliance performance. The FDOL subsequently commenced the underlying
enforcement action against ValueMart.

The FDOL moved the trial court to compel ValueMart to turn over the outside
counsel report in discovery. ValueMart opposed the motion, contending that the report is
protected by the attorney-client privilege. Finding that the predominant purpose of the
report was business advice, not legal advice, the trial court granted the motion to compel
and ordered the report to be produced. ValueMart appealed. The court of appeal affirmed,
and ValueMart then sought further review from this court.

We conclude that the trial court did not err by finding that the predominant purpose
of the report is business advice. Nevertheless, we remand to the trial court for its further
consideration of whether certain portions of the report contain legal advice that should not

be ordered disclosed.

The Middleton Report
After learning of the FDOL'’s safety campaign, ValueMart retained the law firm of

Middleton & Lewis to conduct a compliance audit. The resulting report is titled “Promoting
Workplace Safety.” Each page of the report is marked “PRIVILEGED AND
CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION.” Middleton & Lewis was
asked to interview key witnesses and review the fire exits in all the company stores. The
bulk of the report analyzes the ingress and egress to all of these stores. The report

includes recommendations in the areas of fire safety training, building modifications, and



revisions to instructions to new employees and to supervisors. Additionally, portions of
the report address the state’s regulatory requirements, including the interpretation of
certain FDOL regulations. The report was distributed to senior management and the

board of directors.

The Governing Law of Privilege

In Franklin, the attorney-client privilege applies to “communications made between
a client and their professional legal adviser, in confidence, for the purpose of seeking,
obtaining, or providing legal assistance to the client.” Franklin Mut. Ins. Co. v. DJS Inc.
(Fr. Sup. Ct. 1982). In the corporate context, the privilege typically extends to such
communications between the company’s lawyers and its board of directors, executives,
and managerial employees who seek legal advice on behalf of the company.

The purpose behind the attorney-client privilege is to “promote open and honest
discussion between clients and their attorneys.” Moore v. Central Holdings, Inc. (Fr. Ct.
App. 2009). The threshold inquiry in a privilege analysis is determining whether the
contested document embodies a communication in which legal advice is sought or
rendered. “A document is not cloaked with privilege merely because it bears the label
‘privileged’ or ‘confidential.” Id. Because the attorney-client privilege is a barrier to
disclosure and tends to suppress relevant facts, we strictly construe the privilege.

A key question is often whether legal advice is being sought. It is common for
company executives to seek the advice of their counsel on matters of public relations,
accounting, employee relations, and business policy. That nonlegal work does not
become cloaked with the attorney-client privilege just because the communication is with
a licensed lawyer. For example, the privilege does not typically extend to accounting work
performed by a lawyer, such as preparing tax returns and financial statements and
calculating accounts, or to occasions when a lawyer performs a financial audit or is
advised of its results. Peterson v. Xtech, Inc. (Fr. Ct. App. 2007). However, the privilege
typically extends to a lawyer’s advice interpreting tax regulations or assessing the legal
liabilities arising from the results of a tax audit. See Franklin Dep’t of Revenue v. Hewitt
& Ross LLP (Fr. Ct. App. 2017).



The advice given by corporate counsel can serve the dual purposes of (1)
providing legal advice and (2) providing business information and advice. Here, there is
no dispute that the Middleton Report contains both legal advice and business advice.
When a report contains both business and legal advice, the protection of the attorney-
client privilege “applies to the entire document only if the predominant purpose of the
attorney-client consultation is to seek legal advice or assistance.” Federal Ry. v. Rotini
(Fr. Sup. Ct. 1998). If the predominant purpose is business advice, however, a more
tailored assessment is required. In such cases, the attorney-client privilege will still protect
any portions of the document that contain legal advice. See Franklin Machine Co. v.
Innovative Textiles LLC (Fr. Sup. Ct. 2003) (legal advice regarding tax implications of
business decision protected from disclosure despite being embedded in an otherwise
nonprivileged business strategy document from a lawyer). Accordingly, when assessing
a document where the predominant purpose is business, care must be taken to identify
any distinct portions that are protected by privilege because they concern legal advice or
information. Id. If such portions of legal advice are easily severable, they should be

withheld from disclosure to preserve the protection of the attorney-client privilege.

Application of the Law to the Middleton Report

Determining the predominant purpose of a document is a “highly fact-specific”
inquiry, which requires courts to consider the “totality of circumstances” surrounding each
document. See In re Grand Jury, 116 F.3d 56 (D. Frank. 2016). Relevant factors are (1)
the purpose of the communication, (2) the content of the communication, (3) the context
of the communication, (4) the recipients of the communication, and (5) whether legal
advice permeates the document or whether any privileged matters can be easily
separated and removed from any disclosure. See J. Proskauer, Privilege Law Applied to
Factual Investigations, 78 UNIV. OF FRANKLIN L. REV. 16 (Spring 2018). Applying the five-
factor test of In re Grand Jury, we hold that the predominant purpose of the Middleton
Report is business advice.

First, while the report looked into workplace safety practices driven by legal
requirements, its stated purpose was to “gather information about ValueMart’s facilities”
and offer “business recommendations” to upper management to facilitate “provision of

appropriate fire exits.” By contrast, the report prepared by outside counsel in Booker v.



ChemCo, Inc. (Fr. Sup. Ct. 2002) was primarily intended to assist the company in
complying with state tax regulations.

Second, the content of the Middleton Report was largely an analysis of each of
ValueMart’s facilities and other factual information. Again, this is distinguishable from
Booker, where the report was predominantly a legal analysis of state tax statutes and
regulations.

Third, with regard to the context, the FDOL enforcement action was not yet
pending when the Middleton Report was written. While this is not dispositive, it is also
significant that the Middleton firm does not represent ValueMart in the enforcement action
itself, even though its report is likely relevant to it. A different result might be compelled if
the enforcement action were pending when counsel was retained to produce the report
and if counsel represented the client in the pending enforcement litigation.

Fourth, we look at the recipients of the communication. Here, even though the
report was prepared for management and the company’s board—typically the core
privilege group for corporate legal advice—the focus of the report is on analysis of the
facilities themselves, rather than on the legal implications of the facilities. The identity of
the recipient does not determine the predominant purpose of the document.

Fifth, it is also significant that the legal portions of the report, such as those
interpreting the applicable fire safety regulations, are not “intimately intertwined” with or
“difficult to distinguish” from the nonlegal portions. It is often the case that legal
recommendations are based on and mixed with business facts and considerations upon
which the legal advice hinges. Indeed, Rule 2.1 of the Franklin Rules of Professional
Conduct recognizes that, “In rendering advice, a lawyer may refer not only to law but to
other considerations such as moral, economic, social and political factors, that may be
relevant to the client’s situation.” In that case, courts take care to protect the “intertwined”
content from disclosure. On the other hand, in some documents, the legal advice is in
discrete sections or separate paragraphs of a lawyer-client communication that also
covers business or other nonlegal issues in other parts of the document. In these
situations, courts will order disclosure of the nonlegal portions and protect the legal

portions from disclosure by allowing them to be redacted, that is, not disclosed.



Our conclusion from the application of the five-factor test that the Middleton Report
is “predominantly business advice” is not the end of the matter, however. The respect for
privileged advice requires that a second step be taken. Any paragraph or other portion of
the document that carries distinct legal advice (such as identified when applying the fifth
factor above) can be withheld from disclosure. Accordingly, on remand, the trial court
must take care to identify those distinct portions of the report that provide legal advice
and authorize ValueMart to produce the Middleton Report with those sections removed.

In reaching our conclusion, we are mindful that lawyers are often asked by clients
for advice that reaches beyond the technicalities of the law. See Rule 2.1 of the Franklin
Rules of Professional Conduct. Nevertheless, in this case, the Middleton firm’s report was
primarily focused on business advice to ValueMart, as opposed to gathering information
for the primary purpose of providing legal advice in connection with representation in a
pending government enforcement action or for purposes of other regulatory advice.

Remanded for further proceedings consistent with this opinion.



Powell County District Court
State of Franklin

Infusion Technologies Inc.,
Plaintiff,

V. Order
December 15, 2021
Spinex Therapies LLC,
Defendant.

This order addresses the motion of plaintiff Infusion Technologies Inc. (ITI) to
compel production of documents. The plaintiff's complaint alleges that defendant Spinex
Therapies LLC (Spinex) breached a contract to supply components for implantable
pumps used to deliver pain medication. During discovery, Spinex’s internal review
identified over 100,000 records that might be subject to ITI's request for document
production. On two prior occasions, Spinex refused to disclose certain documents,
claiming attorney-client privilege. This Court reviewed 987 documents in camera and
compelled disclosure of 686 documents not protected by attorney-client privilege.

This third motion concerns a new collection of 132 documents for which Spinex
claims privilege. ITI again requested and the Court again performed an in camera review.
These three motions address barely 1% of the 100,000 documents potentially subject to
ITI’'s motion to produce. Review of these documents places a substantial burden on the
Court and court staff. Accordingly, the time has come to provide guidance on how counsel
should handle disclosure of potentially privileged documents.

Most of the documents reviewed so far represent so-called “dual purpose”
documents, i.e., documents communicating both legal and business advice. The contours
of the attorney-client privilege are governed by state law. This Court must apply the
“predominant purpose” standard adopted by the Franklin Supreme Court in Fr. Dep’t of
Labor v. ValueMart (2019). In that case, the court applied the “predominant purpose”
standard to the blending of business and legal advice in an integrated audit report and
concluded that pure legal advice included within such a “predominantly business” report

could still be entitled to protection if it could be easily separated.



Spinex has misinterpreted the ValueMart standard by suggesting that it allows an
“all-or-nothing” conclusion: Spinex argues that if a document carries any legal advice from
a lawyer, then Spinex need not disclose any part of that document. Spinex is incorrect.
With dual-purpose documents, Spinex must apply the five-factor analysis of ValueMart
and determine if the “predominant purpose” of the document is to provide legal advice.
Only then can the entire document be withheld. On the other hand, if the “predominant
purpose” is determined to be “business advice,” Spinex should take the second step of
examining each paragraph or other distinct portion of the document to determine if it is
legal advice. If so, that distinct section of the document can be withheld, but only that
distinct portion.

Here, one of the documents at issue (ltem 77) contains a summary review by
Spinex’s corporate counsel of issues related to this litigation. Some issues entail little
more than descriptions of Spinex’s efforts to find buyers for an unrelated product, while
others offer statistics on Spinex’s economic performance. The document does contain
two distinct paragraphs offering legal advice, but that does not mean that the entire
document can be withheld. The document is “predominantly” for a business purpose,
allowing only the two paragraphs of legal advice to be withheld.

Another example is Item 43, an email that addresses a mix of topics, each topic
covered by a separate paragraph. In cases of pedestrian emails, unlike the formal report
in the first example, counsel should address each paragraph separately to determine if it
is “predominantly” legal or business. In short, the legal analysis should follow the practical
reality that the author of the email wrote each paragraph to cover a separate topic.

ITI has requested that the Court impose sanctions on Spinex for its failure to
properly apply these principles. While sympathetic, the Court declines to do so—this time.
From now on, counsel for Spinex must tailor what is withheld to only those portions of a
document deserving of protection from discovery. To be sure, privilege determinations
entail difficult factual assessments. That said, defendant Spinex and its counsel are on
notice that this Court will not countenance the misuse of the attorney-client privilege in a
way that burdens the Court when judicial resources are thin.

So ordered.
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MEE Question 1

Lin and Bo are chemists. Over the course of two years, working together, they invented
a new kind of antibacterial soap that reduces bacteria on skin for much longer than
ordinary antibacterial soap. They shared ownership of the soap formula equally.

Lin and Bo agreed to start a business to manufacture, distribute, and sell their
antibacterial soap. First, they formed a limited liability company (LLC) in State A, which
has enacted the current version of the Revised Uniform Limited Liability Company Act
(RULLCA). Lin and Bo did not enter into a written operating agreement for the LLC and
did not discuss altering any of the default rules for limited liability companies. After
forming the LLC, they contributed their soap formula to it; they agreed that the formula
was worth $20,000 at the time of their contribution. Bo also contributed $5,000 to the
LLC, which the LLC used to buy soap ingredients and advertise its product.

During the LLC's first year of operations, Bo contributed an additional $2,000 to it. After
this contribution, neither Lin nor Bo made any other contributions to the LLC.

During its first two years of operations, the LLC made a total profit of $5,000. Through
the end of the second year of its operations, the LLC made no distributions to Lin or Bo.

At the start of its third year of operations, the LLC had $5,000 in cash, the proprietary
soap formula now worth $40,000, supplies worth $1,000, and no debt. At that point, Lin
and Bo disagreed about the company's direction. Lin did not want to expand the
business beyond soap. Bo wanted to expand the business into other consumer
products.

Lin and Bo are at an impasse about whether to expand the business.

1. Whose preference will prevail—Lin’s preference not to expand the business into
other products or Bo’s preference to expand the business? Explain.

2. If the parties agree to dissolve the LLC, how would the LLC distribute its assets
between Lin and Bo? Explain.

L If the parties do not agree to dissolve the LLC and one party seeks judicial
dissolution, is a court likely to order a dissolution? Explain.



MEE Question 2

Pete lives in the northern United States. In the winter months, he earns his living by
clearing snow from driveways and parking lots.

One morning, following a particularly heavy snowfall, Debbie contacted Pete and asked
him to come to her residence and clear the snow from her driveway. Debbie was not a
regular customer of Pete’s. They had the following exchange via email:

Debbie: Hi, Pete. Can you come to my house and clear the snow from my
driveway? | live at 10 Arbor Lane, right here in town. What would you charge?

Pete: I'm pretty busy today clearing snow for all my regular customers. I'm not
sure | could get to you at all today, but if things go well, | could be there around
4 p.m. | charge $300 for a normal-size driveway.

Debbie: Well, | have a plane to catch tonight, and | must leave the house by
5 p.m. I’'m desperate. If you can get the snow cleared from my driveway before
5 p.m., I'll pay a premium price of $500.

Pete: | will do my best, but | can’t make any promises.

Pete worked extra hard and fast that day to finish clearing snow for his regular
customers. To further ensure that he got to Debbie’s house in time to get her driveway
cleared by 5 p.m., he passed up an opportunity to clear a parking lot for $400. He was
able to finish all his work for regular customers by 3:30, which left him plenty of time to
get to Debbie’s house and clear her driveway.

However, when Pete arrived at Debbie’s house at 4 p.m., he saw that the driveway had
already been cleared.

Pete left his truck, went to the front door of Debbie’s house, and rang the doorbell.
When Debbie appeared, he said, "I'm Pete. | accept your offer to clear your driveway. I'll
get started right away." Debbie said, "Sorry, someone came by and offered to do the job
for $300, so | paid him to do it. As you can see, it's already done." Pete replied, "I still
want my $500." Debbie told Pete that she owed him nothing, and she shut the door.

Pete believes that, in light of the email exchange with Debbie, the fact that he passed

up the opportunity to clear the parking lot, and the fact that he showed up at Debbie's
house in time to clear her driveway by 5 p.m., he was entitled to clear Debbie's driveway
and be paid $500.

1. Did the exchange of emails form a contract? Explain.

2. When Pete traveled to Debbie's house and said to her, "l accept your offer to
clear your driveway," did that form a contract? Explain.



Assuming that no contract was formed under Question 1 or 2, does Pete have a
claim based on his reliance on Debbie's statement that she would pay a premium
price of $500 if he cleared the snow from her driveway by 5 p.m.? Explain.

Assuming that Pete has a valid claim against Debbie under Question 3, how
much could he recover? Explain.



MEE Question 3

Testator was born in 1880 in a rural area of State A. At the age of 5, he was enrolled in
the local one-room schoolhouse and remained in school there until he graduated at age
18. There were no more than 30 students in the school at any one time. All four
students in Testator's graduating class attended State A University. In 1902, Testator
graduated from State A University with a degree in business. Over the next 20 years, he
was extremely successful financially.

In 1922, Testator died leaving a substantial estate. He had never married and had no
children. His closest living relative at his death was his first cousin, with whom he’d had
little contact since his childhood.

Under his probated will, Testator bequeathed a total of $500,000 to several art
museums throughout the United States, $250,000 to Capital City Concert Hall, and
$1,750,000 to the business college at State A University. He bequeathed the balance of
his estate ($2,500,000) to a valid perpetual charitable trust, with Bank X in State A
named as trustee. Under the terms of the trust, all trust income was distributable
annually to pay the education expenses of any persons, as selected by the trustee, who
had graduated from a one-room schoolhouse in State A and were attending State A
University while under the age of 25.

For many years, the trustee had no difficulty identifying potential beneficiaries under the
terms of the trust. Over time, however, there was a substantial decrease in the number

of students graduating from one-room schoolhouses in State A. By 2010, there were no
such students attending State A University, and the remaining one-room schoolhouse in
State A permanently closed. There are now no longer any persons to whom the trustee

can distribute trust income in accordance with the terms of the trust.

The value of the trust assets is $10 million, earning roughly $500,000 of trust income
annually.

Bank X would like to resign as trustee and recommends that a court appoint Bank Y as
trustee. Bank Y'is a reputable bank with extensive experience in trust administration
and is willing to assume the trusteeship but only if the terms of the trust are modified to
allow it to distribute trust income to graduates of any rural public high school in State A
attending State A University.

Fred, the closest relative of Testator now living and the sole surviving descendant of
Testator’s first cousin, believes that the trust can no longer continue and should be
terminated, and that the principal should therefore be distributed to him.

Capital City Concert Hall, having recently learned of these facts, believes that the trust
principal of $10 million should be held exclusively for its benefit with trust income
payable only to it.



State A has adopted the Uniform Trust Code. There are no other applicable statutes.

1.

2.

Does Bank X need judicial approval to resign as trustee? Explain.

Does Fred have any interest in the trust? Explain.

Can the trust’s terms be judicially modified? Explain.

Assuming that Bank Y has been appointed trustee and that the trust terms can
be judicially modified, between the suggestions offered by Bank Y and Capital

City Concert Hall, which suggestion would a court be more likely to adopt?
Explain.



MEE Question 4

Last year, Congress passed the "Economic Incentive Act" (Act), which the President
signed into law. The preamble of the Act states that it was passed pursuant to
Congress’s power to regulate interstate commerce, and no legislative history indicates
any other purpose.

The Act contains two substantive provisions. First, the Notice Provision prohibits "any
employer with more than 100 employees from terminating an employee's employment
without cause on less than 30 days' notice." The Notice Provision states that it applies
to employees of both private businesses and state and local governments.

Second, the Housing Provision of the Act creates a federal program that provides grants
to private developers of new low-income housing projects meeting the Act's
requirements. The Housing Provision directs designated municipalities to administer this
federal grant program by accepting applications for grants, reviewing the applications,
making decisions, and enforcing the Act's requirements. The Housing Provision
authorizes the United States to impose monetary penalties on a municipality that does
not administer the grant program.

The last section of the Act provides:
Any person who is harmed by the failure of any state or municipality to adhere to
any provision of this Act may recover actual damages suffered as a result of that
failure and may bring an action to recover those damages in federal court. A
state or municipality shall not be immune, under the United States Constitution,
from suit in federal court under the Act.

A man worked for State A, which employs more than 100 people, and a woman worked
for City, a municipality in State A, which employs more than 100 people. State A and
City recently terminated the employment of the man and the woman due to budget cuts.
The man and the woman each received only one week's notice from their employers.

The man and the woman have filed separate lawsuits in federal district court against
State A and City seeking damages for violations of the Notice Provision of the Act. In
the suits against them, State A and City have each moved to dismiss on two grounds:
(1) sovereign immunity recognized by the United States Constitution bars the lawsuits,
and (2) the Notice Provision of the Act commandeers state and local governments in
violation of the Tenth Amendment. No provision of State A law indicates that State A
consents to lawsuits in federal court.

County is a municipality in State A that has refused to accept grant applications for
federal funding as required by the Housing Provision of the Act. The United States,
therefore, recently applied that provision to impose a substantial monetary penalty on
County. County has filed a federal lawsuit seeking a declaration that the Housing
Provision of the Act is unconstitutional because it commandeers municipalities in
violation of the Tenth Amendment.



Does sovereign immunity bar the man's lawsuit against State A? Explain.
Does sovereign immunity bar the woman's lawsuit against City? Explain.

Does the Notice Provision of the Act commandeer State A in violation of the
Tenth Amendment? Explain.

Does the Housing Provision of the Act commandeer County in violation of the
Tenth Amendment? Explain.



MEE Question 5

A public high school in City, State A, has a rule that prohibits students from going to the
gas station across the street from the school during school hours because the police
have identified that gas station as the site of frequent drug dealing. The school includes
the rule in the student handbook that the school provides to all students and their
parents at the beginning of each school year. The school's principal also orally informs
all students of the rule.

On October 10, at 2:30 p.m., during the last class of the day, the school principal looked
out a window of the school building and observed a student walking from the school
toward the gas station across the street. Once at the gas station, the student walked
close to a car, talked to the driver through the open driver's-side window, and handed
something to the driver. The principal could not see whether the student took anything
from the driver, but after the car drove away, the principal saw the student put his-hands
in the front pockets of the jacket he was wearing.

The student returned to the school. About 10 minutes later, the principal ordered the
student into the principal’s office. When the student arrived, the principal reached into
the front pockets of the student’s jacket, which he was still wearing, and removed three
$20 bills and a small, clear plastic bag containing two white pills. As set forth in the
student handbook, possession of any kind of medication in school is prohibited unless
permission has been given by the school. The student did not have the school's
permission to possess any medication. The principal informed the student that the
money would be returned to him if it was not connected with a crime. The principal told
the student to return to class.

The principal decided to search the student’s assigned locker. The school’s locker
policy provides that lockers are the property of Local Public School District (LPSD), that
an assigned locker may be searched at any time, and that the school administration has
a master key to all lockers. This policy is written in the student handbook. In addition, on
the outside of every locker is a sticker stating, "This locker is the property of LPSD and
may be subject to search." The principal unlocked the student’s assigned locker with the
master key. On the locker’s top shelf was a clear plastic bottle containing white pills that
appeared to be identical to the pills found in the student’s jacket pocket. There was also
a small, clear plastic bag containing a green, leafy material that looked and smelled like
marijuana, possession of which is a crime in State A. The principal confiscated both the
bottle of pills and the plastic bag of leafy material.

The principal phoned City police. An officer arrived at the school and took into custody
the items seized by the principal from the student and the locker. Chemical testing of
these items determined that the white pills were methamphetamine and the leafy
material was marijuana.

That evening, City police obtained a valid warrant to arrest the student for possession of
controlled substances in violation of State A law.



The next day, two City police officers arrived at the school during the school day and
arrested the student, who was wearing his backpack. The officers searched the student
and his backpack, from which an officer removed the student’s unlocked cell phone.
One of the officers looked through the cell phone’s text messages and found a series of
messages that set meeting times and places and listed "number of units" and "cost." A
message from 10:00 a.m. on October 10 referred to a meeting in the gas station parking
lot at 2:35 p.m. and mentioned a "cost" of $60.

State A charged the student with possession of controlled substances.

1. Did the principal's search of the student’s jacket pockets violate the student's
rights under the Fourth Amendment? Explain.

2. Did the principal's search of the student's locker violate the student's rights under
the Fourth Amendment? Explain.

3. Did the officer's search of the student’s text messages violate the student's rights
under the Fourth Amendment? Explain.



MEE Question 6

After a homeowner’s curbside mailbox was damaged, the homeowner phoned Quick
Mailboxes, a small corporation that installs and repairs mailboxes. The homeowner told
the Quick Mailboxes receptionist, "l don’t care how you fix it; | just want it done by the
end of the week." The receptionist said that the company would charge $220 for the
repair, and the homeowner agreed to hire Quick Mailboxes to perform the job.

Quick Mailboxes has 10 local employees. It conducts background checks on all its
employees, verifies that they have appropriate driver’s licenses, and trains them as
needed. After receiving the homeowner's call, Quick Mailboxes promptly sent Jane, one
of its part-time employees, from its main office to the homeowner’s property to perform
the repair. Jane works 20 hours each week for Quick Mailboxes. She drives to work
sites in a small, old pickup truck owned by Quick Mailboxes.

When Jane arrived at the homeowner’s address, she stopped the pickup truck along the
curb on the hilly street so that she could survey the mailbox’s damage from her window.
As she was about to exit the truck, she answered a personal call on her cell phone. The
call lasted about three minutes. Distracted by the call, Jane left the truck without shifting
it into "park" and did not engage the parking brake before she walked to the
homeowner’s front door to introduce herself and explain the work she planned to
perform.

While Jane and the homeowner were talking at the front door, the Quick Mailboxes
truck began rolling down the street. The homeowner saw it and stared in surprise but
said nothing. Seconds later, the truck rolled partly off the pavement into a street sign.
The post holding the street sign collapsed, sending the sign crashing onto a vintage
luxury car worth $430,000 that a neighbor had parked on the public street.

The neighbor had the car repaired. Because of the special parts needed and the
difficulty of finding them, the repairs cost $55,000. The neighbor also suffered serious
emotional harm, requiring medical attention, because he had happened to look out his
living room window just as the sign fell and damaged his car, which had significant
sentimental value to him.

1. Is Jane directly liable to the neighbor in a negligence action? Explain.
2. Is Quick Mailboxes liable to the neighbor either directly or vicariously? Explain.
3. Is the homeowner liable to the neighbor because the homeowner hired Quick

Mailboxes? Explain.

4. (a) Assuming that any of the parties is liable, can the neighbor recover the cost to
repair the car even though the repairs were unusually expensive? Explain.
(b) Assuming that any of the parties is liable, can the neighbor recover damages
for emotional harm? Explain.





